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in a cause. Rut the proofl furnished by
the vase is most conclusive that the speci-
al statements of the afidavit were fequir-
ed solely on account of the continuance.

Although the counsel for the United
States considered the mation for an attachs
ment merely as a mode of punishing for
contempt, the counsel for Smith and Og-
den considered it as compulsory process |
to bring in a witness, and moved a conis
nuance until they could have the beneln
of this process. L his centinuance was to
arrest the ordinary eourse of justice, and
therefore the court required a spécial at-
fidavit, shewing the materiality of the tes.
timony before this centinuance could be
granted.  Prma  facie evidence could

e -

would be the feclings of the prosecutor,

,cuments have often been produced in the
if in this case the accusc:! should preduce

i courts of the U. Siates and the courts of
& witness completely exculpating himself, ' Eugland.  Ifihey contain matter interests
and the attorney for the U. States should 'ing to the naiion, the concealment of |
be arrested in his attempt 1o prove what : which is required by the public safety, |
the same witness had saicd upon a [ormer | that matter will appear upon the return.
ocetsiony by a declaration from the beneh, | 1f they do not and are materialy they may
that such an attempt could not be perinit- | be exhibited.
ted, because it would imply a suspicion | Itis said they cannot be material bes
on the court that the witness had not spo- | cause they cannot justify any unlawful re-
ken the truth ? Respefling s8 unjustiiia- ' sistance which may have been employed
ble an interposstion but ene opinion would  or meditated by the accused.
be formed Were s adiaitted, and were it also
The 2d objeélion is, that the letter con- | adinitted that such resistance would e
tains maiter winch wughi not tobe dis- | mouat o treason, the orders might still
closed. Lbe muterial because they might tend to
‘That there may be matter, the produc. '[ wegken the endeavor to cannect such o.
tion of whiclh the court would not re. ! vert pct with any overt gct of which this

not apply to the case, and there was an ad- |

ditional reason for a specisl affidavite. The
obiel of this special statemeant was ex-
press'y said o be for a continuance.
Corprx proceeded. ** The present
application is 1o pul off the cause on ac-
count of the thsence of wilnesses, whose
testim~ny the defendant slledges is mas
terial for his definee, avd Whe have dis.

¢uires is ceriaing but that in a capital | cour may take crenizances

| case, the seensed aneht oot in some furm. | The court, however, is rather inclined
| to have the benefit of it if it was really (10 thie opinion that the subpena in such
tescential to hisn delence, is a position | €ase nught to be directed w the head ol
| which tl:e court would very reluftantly | the departmient in whose custody the or-
deny. It cught not not 1o be believed, | ders arg, and the court must suppose that
{ that the depariment which superiniends |the letter of the secretary of the navy
prosecuiicns in criminal cases, wauld Le [ which has been stated by the atterney for
inclined o withhold it.  What ought to | the U, S.to refer the counsel for the pri-

Aoe

obeyed the ordinsry process of ' he com-t.]he done under such ciicumstunces pre- | soner w his legal remedy fur the cupi&:-s
In compliance with the intimation from | %e0ts a delicate question, the dissu-sion | hie desired, alluded to such u moiion as is

be said nnd no doubt will be saidy and faay
be a very considerable help to Col. Bury,

The affidaxit is woly farcical, Gecause
from any thing expressed in it the letter
of Gen, Wilkinson may, or may not be ma-
tertal. Suppose those words “‘or may not®
had been inserted would it then have been
regarded ! The absurdity would then have
been teo evident—And is it not the same
thing in substance as it now stands? If
such an affidavit as this is suflicient, and
mere curipsity is to be indulged, the Pre-
sident might be required to produce all
our csrrespondence with the Spaniards a-
bout our disputed territories; inshort, all
the papers of government would be laid
open to the inspection of Burr. But the
court ought not to issue process on specu-
lation only ; itoughtnot ta subject the public
officers, to inconvenience and the natisnal
archives to derangement, unless in a case
where justice plainly requirves it.

But the aflidavit would not liave been
sullicient if he had said, what he dared not
suy, that the papers are material. It shonld
appear Aow they are material. ‘The na-
ture of the evidence cught to be specially
stated that the court may judge of it. Wil
the court rely on the jurlgment of the par-
ty inthis case? Misled as he is by his fcel-
ings, his judgment ouzht not to be trusted,

the bench yestenduv, the
has disclosed, by the affidavit which I have
just read, the points to wlich he cxpeets
the wilnesses who have been summoned
will testify,

“ If the court cannot, or will not issue
compulsory process to bring in the wit-
nesses who are the objeels of this appli-
catien, then the cause will not be postpon-
cds

* Or if it appears to the court that the
maiter discloscd by the aflidavit might not
be given in evidence if the witness=s were

new herg, then we cannot expect that our |

motion will be successlul. Tor it would
be alsurd to suppose that the court will
postpone tle trial on account ol the ab-
sence of wiluesses whom they cannot come
pel to apprar; and of whose voluntary at-
tendince there is too much reason to des-
pairy or on account of the absence of wit-
nesses  who if they were before the
court, could not be heard on the trial.”
(Page 12.)

This argument states nnequivocally the
purpose for which a special uffidanit was
required.

The counsel for the U. S, considered
the subjeél in the same light.  After ex-

Inbiting. an effidavit for the purpose of
shewing that the witnesses could not pro-
bably pos.ess any materisl information,
Mr. Sendlord said “ It was decided by the
court yesterday that it was incuinkent on
the defendant in order to entitle himseif 1o
a postponement of the trial, on sccount of
the ehsence of these witnesses, to shew in
what respeél they are materinl for his de.
fence. It was the opinion of the couit
that the gereral affidavit in common form
wonld not be sufficient for this purpose;
but that the particular faéls expeéled from
the witnesscs must be disclosed, in order
thet the court might, upon those faéts,
judge of the propriety of granting the
Postponement.”—(Page 27)

The court frequently rreated the sub-
J¢€ so as to show the opinion that the pe-
cial affidavit was required only on account
ol the continuance ; but what is conclusive
on this point is, that aflter deciding the tes-
timony of the witnesses te be such as could
not be offered 1o the jury, Judae Patter.
son was of opinionthata rule te shew cruse

why an attachment should not issue, cught |
He could not have requir- |

10 be granted.
ed the materiality of the witnesses to be
shewn on a motiun, the success of which
did not in his opinion in any desres de-
pend on that materialty ; ard which he
granted after deciding the testimony to be
such as the jory oughtnot to hear. 1t is
then most apparent thal the spinion of
Judge Patterson hus been misurderstood,
and that no inference can possibly be
drawn [rom it opposed to the principle
which has been latd down by the court.
That principle will therefore be applied to
the present motion,

The first paper reqoired is the letter of
Gens Wilkingon, which was relerred o in
the message of the president to CONEress.
‘The applicstion of that Jetter to the case,
is shewi, by the terms in which the com-
munication was made. It is a sintement
of the condu® of the accused, made by the
person Who is declared (o be the esscotial
witness ugainst him. The order for pro-
ducing this letter is apposed &

1st + Because it is not material to the
defence,

Tiis a principle universelly acknowledg-
ed thata party has a right to oppose 1o
the testimony of any withess ugain=t him,
the declarations which that witnets hLas
made at other times on the samie subjetl,
I he possesscs this right, he must bringe
forward preof of these declarntions. This
proof must be obtained before he knows
positively what the witness will say, for

if he waits until the witness has been
hecrd at the trial, it is too late to meet him
with his former declarationss T lhaose fore
mer declarations therelore, cotstitute a
mass ol testimony which a party has a
riezht to obitain by way of precaution, st
the positive necessity of whichy can only
be decided at the trial,

It is with some surprize an argument
was heard from the bar, insinuating 1hat
the award of a subpena on
gave the countenance of the court to Sus.
picions, aflecting the veracity of a wilness

who i% to appear un the partofl the United |

Statese  Tlhis chservation could not have
been ¢ onsidered,  In contests of this de.
seription the court takes no part 3 the |
court has no right to take o parte  Every |
person may pive in evidence, ltllil}.m.;rl!
such as is stuted in this case. Whi

dered necessaey in Ch s country.

At pre-

151:!-1 it need only be said, that the ques.

tion does not occur at this time, There
Iis. crriainly nothing before the conet which
shows, that the letter in quusiion  coie.
i ta ns any matter, 'he disclospre of which
| would endanger the public safetr. If it
{docs contain such ‘natter, the fact may
(appear before the disclosure is made. If
it does contain any matter which it wanld
be imprudent to disclose, wh ch itis not
the wish of the executive to disclose, if it
be not immediately and essentially appli-
cable to the point, will, of course, bie sup-
pressed. Itis not easy to conceive thiat
g0 much of the letter as relutes to thecon-
duct ofthe accused, can bea subicet of de-
licacy with the President, Fvery thing of
this kind, however, will have its due con-
sideration on the return of the subpoena.

2dly, Tt has been alledged that acopy
may be received instead of the original,
and the act of Conpress has been cited in
{support of this propesition.

Fhis argument pre-supposes that the
letter required is a document filed in the
department of state, the reverse of which
may be and most probably is the fact, Let-
ters addressed to the President are most u-
sually retained by himself. They do not
belong to any of the departments. But
were the fact otherwise, a copy might
not answer the purpnse, The copy wonld
nnt be superior to the original, and the o-
riginal itself would not be admitted, if de=
nied, without proof that it was in the hand
writing of the witness. Supjposcthe case
put at the bar, of aa indictment on this le -
ter for alibel, and on its preduction shonld

dofendarg | of which, it is hoped, will rever be renslaun madec

The affiduvit on which the motion is
prounded has not been noticed.  Itis be-
 Veved that such a subpoena as is asked
L ought to issue if there exist any. ceason
| for supposing that the testimony may be
 material and ough: tobe admitted. It is
;on!y becavse the subpoena is addressed
(to those whe administer the government
of this country, that such an affidavit wes
required as wouid [uriish probable cause
(1o beheve that the testimony was degired
for the real purposes of defence, and not
for such as this court will forever discoun-
lunance,

Decate on the motion for a writ of sub-
fioene duces tecum continued,
Taurspay, June 11, 1807.

Mg, Har began with addressing the

court as fullows—

i I AM happy the court has recommend-
l1:(1 to the counsel on both sides to adhere
|
| |

more strictly to the subjects in debate.
Their admonition will be followed by me,
and I wish they would cause it be followed
by others. I regretindeed that it was not
made somewhat sooner.  Perhaps,if ithad
tbeen, we might have been spared the pain
tof hearing many remarks as unauthorized
{in point of principle and fact asthey are ire
velevant ; remarks which, as a public pro-
secutory us a fricnd of my country, and a

upperter of its constitution, government
and lawe, I beard with surprize and re-
‘gret, und with a seatiment which T will
not name. 1 will netimitate this example
{ of my opponents, but endeavor to confine

it appear not tobe in thehand writing of | MY observations exclusively (o the questi-

the person indicted, Wouid its being de-
posited in the departimient of state make
it his writing or subiect him to the
consequenice of having written it? Cer-
tainly nut.  For the purpnse then of show-

on now in discussion. I am really doubt-
i ful however, whether I should not be de-

{ parting in some degree from this declara-!

{ tion in noticing one argument t-ed by the
[gentleman who last spoke, (Mr. Wick-

Even in ordinary cases the court will
enquire as to the contents of papers on a
motion for a continuance—which doctrine
is recognized in 2 Bl Rep 514, Thesame
thing was done in the case of the U. S, vs.
Smith and Ogd=n, in which almost as much
clamor was excited asin this. There, the
evidence of Mr. Madison and others was
swoin to he material, but the court requir-
ed a specification of its substance, and de-
cided that it was not admissable. “The pa-
pers required in the present case would
probably be so decided, if they were here.
I have a knowledge of the orders and think
50 with respect to them. ‘The letter I
know nothing about. Mr. Wickham’s ar-
gument that the court did right in Smith
and Ogden’s case, hecause it was prima
facie presumable that the evidence would
not be admissable, turns agatnst him here ;
for, certainly, it is prima facie presuma-
ble that gen. Wilkinson’s letter cannot
make in Bure’s favor, since the orders to
intercept him on his passage to the seat of
his empire were founded on the informa-
tion received from that letter.

The cenduct of the gentlemen proves
that they feel us to be right.  Their inve-
luntary conviction of this is eviuced by
| their endeavoring to supply the defect in
the affidavit, and to specify the purposes
for which the papers are wanted.,  The
accused has not ventured to swear that
they are material, but they assert it and
attempt to shew it by argument.

First, as to the letter ;—Mr, Wickham
says, that Wilkinson has written other let-
ters to other persons differing from this,
We deny the fuct. If it be true, why is it
I not sworn to?
son had done so, what is the inference 7 Is

his evidence before.the Jury not to be re-{

jgardctl? It is strange indeed that the gen-
tlemnen say they have never seen this let-
| ter and only guess at its contents, yet say
that letters containing different statements
have been written! Surely such efforts as
these are deplorable ; for, whether the as-

ing the letter to have been written by a | ham.) Language so strange, n charge %0 :;.;t'rtmn be true or not, it is not Enown to
particular person, the original must be pro- | tnjust, 1 hope, however, I muy be permit- | be true,

duced and a copy could not be admirted,
On the confidentai nature of this letter,
much has been said at the bar, and au-

 thorities have Leen produced, which ap- |

pear to  be conclusive, Had its contents
been orally communicated, the person
to whom thie communic
conld not have excuscd himself from de-
tailingthem sofar as they mightbe deem-
ed essential in the defence. Their heing in
writing gives no additional sanctity, the
only difference produced by that circnm-
stance is, that the contents of the papey
must be proved by the paper itself, not by
 the recollection of the witness,

Much has been said about the disre-

tions were marl::\

ted to repel

The gentleman with a tone of voice cal-
| culated to excite irritation, and intended
for the multitude, charged us with eonced-
ing point after point! He insinuates that
| we lr-.vc been catching at every thing to
hear down the accused ; that we inconsi-
derately contend for any doctvine however
absurd which might have the effect of in-
{juring him, and afterwards are obliged to
|abandon the ground we have too precipi-
| tately taken. T will ask if nny oceurrence
has shewn that we are actoated by this
spirit? No, sir. The gentleman knows the
(charge is unjust. But even i€ it had been
jtrue that we had made concessions, it ought

They next contend that the orders are

trary, unconstitutional, oppressive and un-
just; that Burr’s acts were merely acts of
self-defence against tyranny and usurpatis
on, and. of conrse, were justifiable.

Many strange positions have been iaid
down, but this is monstrous. My, Martin
will excuse me for saying that I expected
sounder doctrines from his age and expe-
rience. These principles were not le. rit
by himin Mavyland, nor are they the doc-
trines of this place.  Considering that he

hass come ull the way from Maryland to en-
I lighten us infevior lawyers of the Virginia

i bar by his great talents and erudition, 1|
. . 1! Tate w . ye + s -
spect to the chiel magistrate, ‘which is |10 tave been considered ss aproofof cur | hoped he would not have advanced a doc

b - - Ll ] AV

But suppose Gen, Wilkin- |

material becaunse they were illegal, arbi-|

{inses F s i as soon aswe tho't it untenable, & notas a | ven in the most turbuient period of the
{ cision ol it as the law is believed to re- ;

| . b 1 ]
" " . e * and liberality riving und | trine which woyld have Leen abhorred ¢-
implied by tlits maotion and by such a dé- \dor and liberality, in giving up ground |

matter of reproach. Bat, sir, it is not cor- | French revolution, by the Jucobins of 1794 1 |

this ground, |

IR B " } veet. We have conceded no point that we
! Fhese observations will be verv truly ! ever maintained. We admitted that the
tanswered by the declaration that this | President might be subpoenaed as a wit-
court feels muny, perhaps peculiar mo- {ness because we always thought  so,
tives, for manifesting as guarded a yes. | Pever clothed him with those attribates of
] pect for the chisf m igistrate of the uni- .tl:'\':mu_.- which r,‘cnl]cm?n have .|c:',uw’vd us
Lon, as is compatible with its official di. i3&‘::'%:'::.':{&;';.]-::"'u,:t\,:hk'.'}::m”'fhir}f”:[
e g E b : an, th 3 z the firs
i :; hc:r-du:r? E[!’:il-):)\\?rlwldiél:{":;- ‘:‘; :iilm'::‘l'!‘_":r of men ; he is but a citizen, thm.-,;?; the first
Sees .t by ; ! of citizens. ‘The President too knows that
appeliation than the term respect. like the great Cato he ought to pay obedie
It is not for the court to anticipate the | ence to the laws of his country and ohey
event of the present prosecution, should |the commands of its couris of justice. All
it terminate as is expected on the part of | this we have unifornily admitted, but have
| the United States. All those who ate |denied, and deny now that asubfioena di-
concerned in it would certainly regret ;T'" fecum ought to be issued to the Presi-
that a paper which the accused belicyved | Y I'Iltf,- He ‘nver ob
to be essentis) to his defence, which may [“-r‘:'.;‘ !?!"l'.m,'r.f M.'T“ s ”m!-the"h."
ful'fln;:hl that now appears, he essentiol, | :.'.,i'l'lt.‘,i?‘ll.:|t.,.[|l;- _d ) ‘r, -"r':-!!u‘thr pr.us:n'.fr .
had bzen withheld from him. Twill pot ay Sitioia TR gt j,“ ) b,
. : > prosecution was not waved ; and that,
that this circumstance would in any degree |in opposing the motion, he was influenced
tarnish the reputation of the government [solely by o desire to keep the accused and

. . | . .
i but T will say that it would jusily tarnish limits : because he

{ his counsel within legal
| the reputation of the court which had giv- | had endeavored to procure for them the
en its sanction to its being withheld e | ¥ ‘;." et o they ““[‘15"“"1--?!'-'Iil'uf-('*f-
| Might I be permitted to utter one sentis | ded to avgue the question upon its merits,
}tm-n! with respectto myself, it would be i Tt having been admitted that this was a
{10 deplore most earnestly, the fceasion | motion :nitll'_l'.u’*. d only to the diseretion of
f which should compel me 1o look back op | the courty it followed that _‘n ought to he
l""\’ part of my official conduct with sn ' r‘f"'."‘_”";'-','_'““' _“lf""f .n1l;-.tnnn:ll justice re-
| much self-reproach as | should feel, could | 177015 pins H I WO e Eranted Lo & pere
=112 son aceused because his defence when pro-
| I declare on the informaiion mow posses- perly conducted requires it. But the ace
sed, that the accused is not enfitled 1o the | cused himself in this ease does not say
| letter in question, if it should be really | these apers are material in his defence.
wmportant te him. { His affidavit is drawn with Erest cnution,
The propriety of requiring the snswer | e only says that the papers may be ma-
to this lever is more questionable. It is ! terial. This is nothing more than the
. II”tfi;,t’t] that it mnost P t_'ll-'lhi)' communi- | ‘I.l'.i.‘|-(' (":].nn'_-\fq:-n_ of an apinion which may
cates orders showing: the situation of this | ° r‘_'”mt i f"'.n.”"-“‘ Mr. Hay asked
. o \ the counsel for Col. Burr, and more EATIE =

country with Spain, which will be impor | .

We !

{1t is the duty of the President o call out !

{ the militia to suppress combinations aga inst
1

i the laws--=(see L. U, 8. vol pa. 189,)
nt enterprizes ae

ady

and particuiarly to pr
grinst foreign nutions in amity with the U,
States ;---(ib. p. 92,)  Yet it is contended,
that his orders for snch purposes are ille
gitly and may be resisted by furee of avms |
I will not say it is treason to sdvance or a

misdemeanor to helieve such doctrines ; |

hut deplorable is the cause which depends
on such means for support.

fmisled ; and that Mr. Burr was penceably
engaged in the project of settling his
Washita lands ; will it be contended that

{ he had a right to resist the Presidends ors |

iffers to stop him ¢ 1 say this would be trea-
sim. If Congress were to Poss an arbitype
ry or oppressive act, but not unco
| onaly (such adthe excise law for e anple,)
it has been decided that an armed comby.
| mation to resist it would be treason, Of
course resistance to the exccution of the
{ statote under which the President wous net-
| ing would be tresgson. ‘T'he President res
{ ceives information that a law of the 1J, 8.
| is ubout to be violated ; he issues orders to
[ enforce the law in the w Ay prescribed by
[iteelf. 1s not opposition by violence tren-
son ! Will the gentlemen, ufier seriously
reflecting, still contend that Burr had a
right to vesist? This doctrine is not tlie
growth of this conntry, nor is it the doc-
trinie of the real friends of human liberty
But this is a new-born zeal of some of the
gentlemen in defence of the rights of man,

istituti-

| Nowonder, therefore, they arenot so well

acquainted with the subjoct as those, wha

have always, and always wil contend for

4 : cinlly Mr. Martin, if in the course of their
tant on the misdemennor, ]i“ It COMBING | 1onp " experience they had ever known
maiter not essential to the defence and | guch an affidavit? Tis language is unpre-
the disclosure is unpleasant to the Fxes cedented, designedly vague, andjequivocal, |
culive, it certainly ought not to be dis« The letter may be material |<This may
closed  This is a point which will ap.| depend upon the use intended to be made |
pear on the return, .:'1 it. The

g . { 4
I'he demand of the crders which have | ,1; thet Nave dons
been § . ] : een, an is| A i
cen 1ssned; and wh _rh hn\rl [} .H a5 18| oovernment with illegal
allediced, published in the Nawchez Cige|
zeiley is by no means unusuals Such do- |

object of demanding it may be |
give his counsel an opportunity tospenk |
before ; to charge the |
and barbarous
persecution, and with endeavoring to crash
All this may

and overwhelm the aceused,

Suppose, however, the President was |

Wwas a public docume=nt, the righit t9 a ca-
py of it was admitted, unless there should
be something in 1t which, in the opinion of
the President, the public good forbade to
be disclosed. But he denied that the let-
ter was a public paper merely becansead-
dressed tothe President of the United sttes.
It had been ohserved that the President had
made it so by refervingto it in his messuge
to Congress. If this urgumient is corpect,
only so much is public as is referred
to. (Here Mr, Hay reada part of the [Pren
sident’s communication to Congress.) IHe
contended that there miglit have heen a
great deal nore in that letter than what
rclated to the discovery of Burp's plans,
that there might have been inforniation of
a private nature, scconnts of the dispositie
on of the people in the Western © untry
towards the government, und Gen M ilkine
son's thoughts on many important suhjects,
Will the comet sav that all these things
shall be made known? If a copny was re.
ceived, such parts only could he ‘extracted
as ought to be nade: batif the original
should be granted, the whole woald be seen
and inspected by the court, by the counsel
on both sides, a1 ® by the public. ITe said
that the court ought alsn ta be satisfied that
the President has the custody of this letter,
The subpoena ought tobe addressed tothe
person who has it in hiscustedy, It is said
1o be i public document: if so, it is in the
office of the Secretary of State (see L. U.S.
1 vol. 32 & 110, ¢

It is absnrd taen as well as indecorous
tosummon the President ofthe United Seates
to bring a paper which lie has not. The
same ubservations applied to the copies of
orders. ‘The origiual orders were lodged
with the Secretary of State. and copics
were sent by him to the Secretaries of
War, and of the Navy, Tothe Secretary
0i State, therefore, the subpoena ought to
be issued, if at all

The court ought also to be satisfied that
the Party could not ohtain without a moti-
on, the copies of the orders now required,
The acensed nueht therefore to shew that
I he has demunded capies: Lut he has not
done so. Ife asked indeed, a copy from
the Secretary of the Noavy; and because
he refused, process is to be. issned against
the President of the United States, though
he was never applied to.

The Chief Just ce nsked Mr Hay what
was the legal way of gewting the paper
which the Secretary of the Navy vefosed ?
He answered, ¢y applicatioen to the Sc-
cretary of State for copies,”

Mr. Hay made many other observationy
which the limits of this sketch will nnt per-
mit us to insert. In opposition to the are
gument that Gen, Wilkinson raight deny
any recellection of his letter if a copy anly
was produced, he said it was mere pres
| sumption and a preposternus supposition ;

that it would he immaterial whether he
i denied it or not, since the copy is evidence
i by the act of Congress e vindicated Gep,
Wilkinson from the attacks which were
{ wantenly made upon him, saying it was
{ the policy of Col. Burr and his counsel to
| endeavor to tear down his character ho-
| fore he arrived, and that every principle
of propriety was violated by such condust,
He asked if it was vight that a man high in
the confidence of goveriiment and of his
country, should bie thus attacked ! and de-
jclarcd he sheuld be sorpy for the charac-
ter of his fellow-citizens if the a®use lavish=
ed on kim by the accused should have the
slightest effece on the event of the trial,

Mr. M¢Rae said it was plainly to be in-
ferred from the President’s message to
Cangress, that the letter in question vas
{confidential. Tt appears that the Presi-
| sident furnished extracls of some of the
lettcrs he received relative to Col. Burr.
His not furnishing Congress with « copy of
this or of any part of it is presumptive
evidence that it ought not to be made public,

Mr. Randolfih—May it please vour
honors—"To the alservations I shail mnak 8,
I have no preface or apoiopy, 1 heg leave
to appropriate to argument the time
which falls to myv lot in the discussion of
the present motion. I did not believe
$iry that to day there would have heen
A resmrrection of the discussion which
teok place vesterday ; but since the iit=
torney onthe part of the prosecution has
thought prover to introduce it, T b nct
{ shrink from it but mect it. T make n ap-

peal to tie multitude, it is not my desire
to excite the m'm]'l:n]nv or rouse in;pl‘npc]'-
LIy the feelings of the hv-standers, 1 shal
simply state the proposition, W hy is Col
Burr not entitled to ssk the court to issue
;& subpoena for the production of those P
ipers 7 Is Col. Bure not now before the
court? 1Is he not here upon his recogni-
zonce ¢ Has he not heen liere a consides
[ rable time on the tinter hook of expectiti-
{ony that when General Wilkinsen, that
preat accomplishier of all things arrive [
that an indictment will be preferred a-
gainst him 7 Bot has e en that
resigned the rights of defence ?

"

Recount
Is lie to
be tongue tied and hands tied withiout the
priviiege of defending imself 7 He Cin=
not be properly defended without the pro=
duction of these papers, anid on that ace
| count Iveé now demands the interposition of
| the court : hut say the counse! for the pro-
| secution, he is not entitled tothis privilege
until the grand fury find a troe hill and ."n
[ Indictment is prefevred, Why did we ne t
| iear this objection
were empannelled ?
terday hy several |

when the grand jury
It was proved yes-
w authoritics ; it was
proved sir by invoriable praciice, & it was
proved by a wish of all our souls « that the
| necuscd oupght to have this privilege {rom
the v commencement of the progecuti-
{ en—=Wherefore then sir, ave we tol
[ ed and perp!
m ! Wher

ry
V

P YUXs-
this abjecte
1y it is

xed again with
e do  they s;

IreEma-

_ {ture on the part of my client ? 1 see o
them. But admit their inf rence correct i«-l-r;n of worthies areund me to jostif
that Burr had o rieht to resis an illegal | what 1 soyv—Fvery man 1 as '.ut whos 4

] i / f 3 ) 5w
order ; (which 1 ut erly deny ;) will the | neavs o the grounds of » recopniza I
ot jesne o st L L] | e hnt sup- T i 1 : ™ "
court ’. ’It\\-f ”IE’.:?M“'IFT‘ nded em tha sy stands in the siame condition as ope on Wi
position ! Hiyou inselt the executive by | ppjntae. Areyvon tashinta nnn out for evi
saying that jts ¢ s were illegal, and | g nee, beeause he js o weensed, becnuse

:m.uglut r_l-;_rl.'.-f;!f." ] bhe prodnced as €= | his life o ilv.can be forfeited ? Tl -." Is a
wr!_- nee ¢ especially ¢ you have yours | haraiine in this—There i Lverite in
seif said that there was urob able cause for | ¢ ) 1 i : . ‘

5 prol ause fo e sentiment which, however, o Hihle

committing Col. Burr on the charee e - i Y b s gl Dhditole
i k. ATEC ok a it mav be with ihe priveiples of Inw. §
misdemeanor ? l

| |1'l\l' tay

thunk God, hns nove ' ;
: _.‘-fr‘ oy proceeded to argne another | pructice, The (-rir.:‘.1|.:c- ’Ic- W ';‘I Ill‘ :.‘. "Ii
;,(-‘m .r.-!;u tlu'. .-m‘u-hm.yhr not only t he su- |I'-: en necnstomed, have slwny e pe oo with
s ed thut the letter was "'j"'"l '_"“ but Jtrath and the sacred books of 1he Critw
that it was a findlic puper, He said, if it e, Robillis you found, und 1 15yt nos.e

N i B




